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In the Court of Appeals of the District of Columbia. 


No. 1658. 

Clarence G. Heylman, Plaintiff in Error, 

V8. 

District of Columbia. 


a . No. 285,318. 

In the Police Court of the District of Columbia, March Term, 1906. 

District of Columbia 

V8. 

Clarence G. Heylman. 

/ 

Information for Violation of Police Regulations. 

i 

Be it remembered, that in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 

1 (Exhibit “A.”) - \ 

(Information.) 

In the Police Court of the District of Columbia, March Term, 

A. D. 1906. 

The District of Columbia, s$: 

Edward H. Thomas, Esq., Corporation Counsel, by James L. 
Pugh, Jr., Esq., Assistant Corporation Counsel who, for the District 
of Columbia, prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and complains 
that Clarence G. Heylman, late of the District of Columbia afore¬ 
said, on the 22nd day of March in the year A. D. nineteen hundred 
and six, in the District of Columbia aforesaid, and in the City of 
Washington, on Douglas Street, northwest, being then and there 
the owner and possessor of certain dogs, did permit the said dogs 
to disturb the quiet and comfort of a certain person in ill health as 
evidenced by a certificate of a licensed physician, to wit: by barking 
and howling; contrary to and in violation of the Police Regulations 
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of the District of Columbia, and constituting a law of the District of 
Columbia. 

EDWARD H. THOMAS, 

Corporation Counsel, 
By J. L. PUGH, Jr v 

Assistant Corporation Counsel . 

♦ 

Personally appeared Win. A. Rodgers this 23rd day of March, 
A. D. 1906, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk of the Police Court of the Distnct of Columbia . 


2 In the Police Court of the District of Columbia, District of 

, Columbia Branch. 

No. 285,318. 

District op Columbia 

vs. , ■ ’ ’ 

Clarence G. Heylman. 


Bill of Exceptions. 


Be it remembered, that on the trial of this cause which came on 
for hearing on, to wit, the 24th day of March, 1906, before the 
presiding Justice in the District of Columbia Branch of the Police 
Court, and was by said Justice continued until the 27th day of 
March, 1906, the defendant was charged by an information, a certi¬ 
fied copy of said information being filed herewith marked Exhibit 
A, and prayed to be read as part hereof, with the maintaining and 
keeping dogs in violation of Article VII, Section 1, of the Police 
Regulations of the District of Columbia. The defendant, Clarence 
G. Heylman, pleaded “Not guilty,” and the District to prove the 
issues on its part produced witnesses who testified substantially as 
follows:— 


Whereupon, on March 24th, 1906, William S. Rogers, the com¬ 
plaining witness, testified that he lived at No. 1428 Douglas Street, 
Northwest, next door to the defendant Heylman the owner and 
keeper of the dogs; that the defendant owns and keeps three dogs, 
that said dogs bark and play in the back yard of the Heylman house, 
and make such noise as to disturb his wife; that his wife is in delicate 


health and suffers from nervousness and insomnia, that the dogs 
bark day and night, and keep him and his wife awake, and that 
when his wife is awakened she can not get to sleep again; that he 
asked Heylman to quiet the dogs and Heylman promised to do what 
he could, that Dr. Mary Parsons was her attending physician and 
gave him a certificate as to her condition. 
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Clarence G. Heylman, the defendant, upon his own be- 

3 half testified, that he owned three collie dogs, that they were 
duly licensed and tagged, that he had given away four 

puppies worth $25 apiece because the Rogers- said they were bothered 
and did it because he wished to do whatever was possible to con¬ 
ciliate his neighbors. 

The defendant at this point offered witnesses to prove that the 
dogs did not by barking, howling or in any other manner disturb 
the quiet of the neighborhood. The Court refused to hear said 
testimony. 

Assistant Corporation Counsel offered in evidence certificate of 
Dr. Mary Parsons, a duly licensed physician, to the effect that Mrs. 
Rogers is suffering from insomnia and on the verge of nervous 
prostration as result of barking of the dogs; whereupon the Court, 
on objection, held that the certificate was insufficient and ordered 
the case continued until starch 27, 1900, at 9.o0 A.. so as to 
have further evidence on the question. 

Whereupon, on March 27th, 1906, Dr. Mary Parsons, a duly 
licensed physician, u witness on behalf of the District, testified that 
Mrs. AViliiam S. Rogers is in a serious and nervous condition; that 
the barking of the dogs would ag-ravate the sickness of Mrs. Rogers. 
On cross-examination she stated that she could not say when she had 
last seen Mrs. Rogers, that she was usually able to attend to her 
household duties and go out of doors, but that she was sometimes 
confined to her bed. In reply to a question by the Court, she having 
previously been informed that she was not compelled to answer the 
question because of privilege, she declined to state what the nature 
of Mrs. Rogers’ illness was, that she gave certificate as to Mrs. Rogers’ 
condition to Mr. Rogers. 

Charles C. Rogers, a son of Mrs. Rogers, was called to the stand 
and testified, but upon motion of counsel for the defendant his testi¬ 
mony was ruled out by the Court. 

William S. Rogers, being recalled testified that he had 

4 heard the dogs bark on many occasions both night and day, 
and that he noticed it had a very bad effect upon the health 

of his wife who is nervous and in ill health and troubled with 
insomnia and easily awakened and when once awakened found it 
very hard to again get to sleep; that he heard the dogs bark on the 
morning of the trial, that the dogs had not barked since the day the 
warrant was issued up to the time stated. 

At this point the District rested. 

Clarence G. Heylman, the defendant, testified that he owned 
three dogs, two large dogs and a puppy of the collie breed, that none- 
of the other neighbors had ever complained of the dogs that as 
soon as Mr. Rogers notified him, three or four weeks prior to the 
issuance of the warrant, and since that time two of the dogs had been 
kept in the front cellar of 1430 Douglas Street, Northwest, his resi- 
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dence, only one being allowed in the yard. That at no time had 
he been informed by anyone of Mrs. Rogers ill health, that she had 
been out on March 24th, 1906, the day of first hearing. 


Charles E. West, testified that he was in the hardware business, 
and resided at 1432 Douglas Street, Northwest, immediately adjoin¬ 
ing the Heylman house, that he had lived there for the past two 
years, that he had never heard the dogs bark, howl or in any man¬ 
ner disturb the comfort and quiet of the neighborhood; that he 
would have heard any barking, howling, or disturbance had there 
been any; that on one occasion he and his wife had leaned over the 
Heylman fence and called to one of the dogs, that the dogs had 
barked at him, and that this was the only time he had heard the dog 
bark. 


L. Perry West, testified that he had occupied a back room in 
the house No. 1432 Douglas Street, Northwest, overlooking the Heyl¬ 
man yard; that he had never heard Mr. Heylman’s dogs bark, howl 
or disturb the quiet of the neighborhood. On objection of Assistant 
Corporation Counsel the Court held that the question as to the dogs 
barking, howling or disturbing the peace and quiet of the 
5 neighborhood was irrevelant and immaterial, to which ruling 
counsel for defendant duly excepted. 

E. Hilton Jackson, a member of the bar of the District of Co¬ 
lumbia, residing at No. 1426 Douglas Street, Northwest, was called 
to the stand, and testified that the only time he ever heard the dogs 
bark was on the morning of the trial; that he could not say they 
were Mr. Heylman’s dogs. Asked if he had ever heard Heylman’s 
dogs bark, howl or in anywise disturb the quiet of the neighborhood, 
the Court ruled on objection of Assistant Corporation Counsel, that 
the question was not material or revelant to the issues involved in 
the case, to which ruling counsel for the defendant noted an ex¬ 
ception. 

Louis Hartig, a witness on behalf of the defendant, testified that 
he lived at No. 1424 Douglas Street, Northwest, and that he knew 
Mr. Heylman and had seen his dogs. On objection of Assistant 
Corporation Counsel the Court ruled that witness could not testify 
as to the barking, howling or otherwise disturbing of the quiet by 
Mr. Heylman ? s dogs, to which ruling counsel for defendant noted 
an exception. 

Whereupon counsel for defendant offered to prove by the testi¬ 
mony of Police Officers Lynch, Green and Roach, who were and had 
been on duty on Douglas Street, by A. D. Gaston, of No. 1422 
Douglas Street, N. W.; Charles H. Fred, of 1420 Douglas Street, 
N. W.; George B. Farquhar, formerly a resident of No. 1428 Douglas 
Street, N. W. (Mr. Rogers’ house) ; Lewis Eiseman, of the Denver, 
Chapin Street, N. W.; Arthur E. Fisher, who occupied an apart¬ 
ment in the Denver, Chapin St., the apartment house abutting the 
Heylman back yard; that Mr. Heylman’s dogs did not bark, howl 
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i 

or in any manner disturb the quiet of the neighborhood. The Court 
ruled that said evidence was incompetent and irrevelant and imma¬ 
terial to the issue and not admissible, whereupon counsel for defend¬ 
ant noted an exception to the ruling of the Court as a whole and to 
the ruling as to each and every individual witness offered. 

6 Counsel for the defendant then announced the close of 
their case. 

The Court then asked for the certificate of Dr. Parsons which had 
been presented at the former hearing. There being some misun¬ 
derstanding as to whether the Court had admitted the certificate at 
the former hearing, counsel for the defendant moved to strike out 
the certificate on the ground that it was immaterial, irrelevant, and 
was based on hearsay, and was not properly proved. Motion was 
granted by the Court. 

Counsel for the defendant then moved that the case be dismissed 
on ground that there was no evidence in the case that the dogs 
barked, howled, or in any manner otherwise disturbed the peace 
and quiet of the neighborhood. Motion was overruled by Court, 
to which overruling counsel for the defendant duly excepted. 

At this point the Court admitted the certificate of Dr. Parsons,* 
without preliminary proof other than heretofore stated and over 
the objection of the counsel for the defendant, to which ruling 
counsel for the defendant duly excepted. Copy of said certificate 
is attached as part hereof. 

TJie Assistant Corporation Counsel then called to the stand Miss 
Rose Snively, a witness on behalf of the District, who testified that 
she lived in the Rogers house, No. 1428 Douglas Street, N. W., that 
she had heard Mr. Heylman’s dogs bark often and that it had a 
bad effect on Mrs. Rogers’ health. This testimony was admitted 
over the objection of the counsel for the defendant, and an exception 
was duly noted. 

This was in substance all the evidence in the case, and the same 
being closed, the defendant by his counsel moved the Court to dis¬ 
miss the charge because the regulation under which the informa¬ 
tion was prosecuted was unconstitutional in that it sought to deprive 
the defendant of his constitutional right to be confronted by 
the witnesses against him, that said regulation was illegal and void 
in that it attempted to establish a new rule of evidence; that it 
attempted to unreasonably restrict the defendant in the use 

7 and maintenance of his property in the said dogs, and put 
said owner at the mercy of nervous men and women; and 

furthermore that there was no evidence to support the charge that 
the defendant owned and maintained dogs “which shall by barking, 
howling or in any manner whatsoever disturb the comfort or quiet 
of any neighborhood, etc.” Said motion was overruled by the 
Court, to which counsel for the defendant, excepted, and the Court 
pronounced judgment of guilty against the defendant and fined him 
twenty dollars and in default sixty days in Workhouse, and there¬ 
upon the defendant, by his counsel, gave notice that he would apply 
* for a writ of error and entered into a recognizance, approved by the 
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Court in accordance with Section 227, of the Code of Laws for the 
District of Columbia. 

And the defendant requested the Court to sign and seal this bill 
of exceptions, which is accordingly done, now for then, this 29 day 
of March, 1906. 

(S’g’d) ALEX. R. MULLOWNY, 

Judge of the Police Court of the District of Columbia. 

8 (Copy of Certificate of Dr. Mary Parsons.) 

Telephone M. 94-2. 

Office Hours: 

12.30 to 2. 

4.30 to 6. 

Dr. Mary Parsons, 1216 H Street, N. W., Washington, D. C. 

I hereby certify that Mrs. William Rogers, of 1428 Douglas Street, 
- has been so constantly annoyed by the continued noise and barking 
of the dogs kept at 1430 Douglas Street, that it has reduced her to 
a condition of chronic insomnia and she is at the present date 
threatened with complete nervous prostration in consequence. 

(Signed) MARY PARSONS, M. D. 

March 22, 1906. 

* M 


9 (Copy of Docket Entries.) 

No. 285,318. 

In the Police Court of the District of Columbia, March Term, 

A. D. 1906. 

District of Columbia 
vs. 

Clarence G. Heylman. 

Information for Violation of Police Regulations. 

Defendant arraigned Saturday, March 24, 1906. Plea: Not 
guilty. Continued to March 27, 1906. Personal recognizance in 
the sum of one hundred dollars entered into to appear in the Police 
Court. 

March 27, 1906:—Judgment: Guilty. Sentence: To pay a fine 
of twenty dollars, and, in default, to be committed to the Work- 
house for the term of sixty days. 

Exceptions taken to the rulings of the Court on matters of law 
and notice given by the defendant in open Court at the time of the 
several rulings of his intention to apply to a Justice of the Court of 
Appeals of the District of Columbia for a writ of error. 
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Recognizance in the sum of one hundred dollars entered into on 
writ of error to the Court of Appeals of the District of Columbia upon 
the condition that in the event of the denial of the application for 
a writ of error, the defendant will, within five days next after the 
expiration of ten days, appear in the Police Court and abide by and 
perform its judgment, and that in the event of the granting of such 
writ of error, the defendant will will appear in the Court of Appeals 
of the District of Columbia and abide by and perform its judgment 
in the premises. Samuel H. .Walker, surety. Thereupon proceed¬ 
ings stayed for ten days. 

March 29, 1906:—Rill of exceptions filed, settled and signed. 

March 31:—Writ of error received from the Court of Appeals of 
the District of Columbia. 


10 In the Police Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, Joseph Y. Potts, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 9 inclusive, to be true copies of originals in cause No. 
285,318 wherein the District of Columbia is plaintiff and Clarence 
G. Heylman defendant, as the same remain upon the files and 
records of said Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, — the City of Washington, in said District, this 
6th day of April, A. D. 1906. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, Dist. of Columbia . 

11 United States of America, ss: 

The President of the United States to the Honorable Alex. R. Mul- 
lowney, Judge of the Police Court of the District of Columbia, 
Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before 
you, between District of Columbia, plaintiff, and Clarence G. Heyl¬ 
man, defendant, a manifest error hath happened, to the great dam¬ 
age of the said defendant, as by his complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the Court of 
Appeals of the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Washington, 
within 15 days from the date hereof, that the record and proceedings 
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aforesaid being inspected, the said Court of Appeals may cause fur¬ 
ther to be done therein to correct that error, what of right and 
according to the laws and customs of the United States should be 
done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 31st day of March, in the year of our Lord one 
thousand nine hundred and six. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia . 

Allowed by: 

SETH SHEPARD, 

Chief Justice of the Court of Appeals 
' of the District of Columbia . 

Endorsed on cover: District of Columbia Police Court. No. 1668. 
Clarence G. Heylman, Plaintiff in Error, vs. District of Columbia. 
Court of Appeals, District of Columbia. Filed Apr. 6,1906. Henry 
W. Hodges, Clerk. 
















Court of Hppeals District of Columbia. 
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April Term, 1906. 


No. 1658. 


No, 3, Special Calendar. 

* » , » ' . 

?; '* \ 

* * * ' \ 

1 c 

CLARENCE G. HEYLMAN, Plaintiff in Error, 

» ** j 

* 

vs. 

DISTRICT OP COLUMBIA. . • 

BRIEF FOR DEFENDANT IN ERROR. 

* ■ • * 

4 * % 

Statement of Facts. 

The plaintiff in error was convicted in the Police 
Court of the District of Columbia upon an information 
charging him with being the owner'and possessor of 

* 4 

certain dogs, and that he permitted said dogs to dis¬ 
turb the quiet and comfort of a certain person in ill 
health, to wit, by barking and howling. 
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The evidence adduced at the trial disclosed that the 
plaintiff in error lived at No.-1430 Douglas street, 
northwest, in this cit y\ * next door. Mrs. William S. 
Sogers; that the plaintiff in error owns and keeps 
three dogs at the above-mentioned place; that said 
dogs bark and play in the back yard of said premises, 
and make such a noise as to disturb Mrs. Rogers, who 
is in delicate health and suffers from nervousness and 
insomnia; and that Dr. Mary Parsons, Mrs. Rogers’ 
attending physician, gave her a certificate as to her 
condition. Evidence was also introduced showing 
that the dogs barked both day and night, and that it 
had a bad effect on Mrs. Rogers, who is nervous and 
in ill.health, and when once awakened found it diffi¬ 
cult to sleep again. 1 

The defendant, the plaintiff in error, testified in his 
own behalf that* he owned three dogs, two large dogs 
and a puppy; that none of the neighbors had ever 
complained of the dogs; that as soon as Mr. Rogers 
n o tiff bd him, three or four weeks prior to the issuance 
of the warrant, and since that time, two of the dogs 
had been kept in the front cellar of 1430 Douglas 
street, northwest, his residence, only one being al¬ 
lowed in the yard,; and that at no time had he been 
informed by anyone of Mrs. Rogers’ ill health. Other 
testimony was adduced tending to show that Mr. 
Heylman’s dogs did not bark, howl or disturb the 
quiet of the neighborhood. On objection of Assis¬ 
tant Corporation Counsel, the trial court held that 




* 
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the question as to dogs barking, howling or disturb¬ 
ing the peace and quiet of the neighborhood was ir¬ 
relevant and immaterial, that the question in the case 
was, did said dogs disturb the quiet and comfort of a 
certain person in ill health. 

. The regulations in questions (Sec. 1, Article VII of 
the Police Regulations of the District of Columbia) 
read as follows: 

“ No person shall own or keep in the 1 District of 

r / 

Columbia, any animal of the dog kind which shall by 

barking, howling, or in any other manner whatsoever 

disturb the comfort or quiet of any neighborhood, or 

of any person who maybe in ill health,, to be evi- 

fenced by the certificate of a duly licensed physician ” 

» » 

t • »■ 4 V 

f ‘ 

Argument. 

i. - , 

Of all classes of domestic animals, dogs have be¬ 
yond any question been most frequently the subject 

• \ , 

of statutory enactment and police regulation. 

“ The police power of the State has been used to a 
greater extent tb regulate and control the keeping of 
and property in dogs than any other class of domestic 
animals (XXII A & E Enc. Law, 930).” “ Statutes 

requiring the payment of ' a license fee, sometimes 

. A. 

•donominated a tax, for the keeping of dogs , are very 
usual, as also -are provisions requiring all dogs run¬ 
ning at. large to be muzzled. And the police power 
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has even been held to extend to authorizing the sum- 

mary killing of dogs.found running at large contrary 
to law. (XXII A & E Enc. Law, 930,; see also cases 
cited in note 9).” 

If, then, the police power can be sustained, as it 
frequently has been sustained, to control the very ex¬ 
istence of the animal itself under stringent conditions, 

* 

it would seem a fortiori that the regulation prohibit¬ 
ing the keeping of noisy and barking dogs should, be 

* . /i * * * . 

upheld. Such a ? regulation would be one looking di¬ 
rectly to the health and comfort of the community, 
and there, is no such property righ t in dogs as to ques¬ 
tion the validity or legality. of Such an ordinance. 
And even where a property right exists as to thees 

animals, it must be subject to conditions imp osedand, 

< • - * 

there is no species of property where is applied with 
more appropriateness or more strictness the maxim, 
sic utere tuo ut alienum non laedes. 

^Efut the regulation in question is one which seeks to 
..protect not merely the quiet of a neighborhood where 
any dog or dogs are kept, but to protect persons in ill 
health from the very serious annoyance and harr^ss- 
> ment which necessarily and frequently results in ,a 

^' i * 

crowded community from the keeping of these 
creatures. 

, * . * . 

In Sentell vs. Railroad Company (166 U. S., at p, 

705), the Court says: 

. * ♦ , 

4 

“Although dogs are ordinarily harmless, they 
preserve some of their hereditary instincts, which 
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occasionally br£ak forth in the* destruction of sheep 
and other helpless animals.. Others,, too small to attack 
these animals, are simply vicious, noisy and pestilent. 
As their depredations are of ten committed at night, it 
is usually impossible to identify the dog or to fix 
the liability upon the owner, who, moreover, is 
likely to be pecuniarily irresponsible. In : short, the 
damages are usually such as are.beyond the reach, of 
judicial process, and legislation of a drastic nature is 
necessary to protect persons and property from de¬ 
struction and annoyance. Such legislation is clearly 
within the police power of the State. It ordinarily 
takes the form of a license tax; and the identification 
of the dog by a collar and tag, upon which the name 
of the‘Owner is sometimes required to be engraved, 
but other remedies are not uncommon.” 

• * 

. In a densely crowded urban population such as this 

♦ 

the function which a dog plays in the social economy 

* i . » * * * 

of the community is a negligable quantity. 

It is not to be denied, as the Court said in the Sen- 

tell case, that “the higher breeds rank among the 

* 

noblest representatives of the animal kingdom, and 

are justly esteemed for their intelligence, sagacity, 

* ' 

fidelity, watchfulness, affection, and, above all, for 

their natural companionship with man; others are 

*. 

afflicted with serious infirmities of temper, so as to be 
little better than a public nuisance. All are more or 

less subject to attacks of hydrophobic madness. As 

« 

it is practically impossible by statute to distinguish 
between the different breeds or between the valuable 
and the worthless, such legislation as has been 





enacted upon the subject, though nominally including 
the whole canine race, is really directed against the 
latter class, and is based upon the theory that the 
owner of a really valuable dog will feel sufficient inter¬ 
est in him to comply with any reasonable regulation 

designed to distinguish him from the common herd.” 

*■ 

The Court also says: 

“Unlike other domestic animals, they are useful 
‘ neither as beasts of burden, for draught (except to a 
limited extent), nor for food. They are peculiar, in 
the fact that they differ among themselves more 
widely than any other class of animals, and can hardly 
be said to have a characteristic common to the entire 
race.” 

When, therefore, a court of justice is confronted 
with the proposition whether there shall be a decision 
between allowing one man to keep a dog or dogs upon 
his premises merely for his own pleasure or whether 
his next-door neighbor shall suffer inconvenience and 
annoyance from the barking, and where such neighbor 
is a person of nervous disposition and suffering from 
nervous affection, it may be safely said without exag- 
eration that it might be a question of life and death. 
Under such conditions there would seem to be little 
difficulty in making the choice. 

The plaintiff in error contends (Rec., p. 5) that the 
regulation is unconstitutional in that it attempts to 
unreasonably restrict the defendant in the use and 
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maintenance of .his property in the said dogs, and put 
him at the mercy of nervous men and women. 

This proposition is more true if stated in the con¬ 
verse form; to wit, ; that the health and comfort of 
many people would be at the mercy of a man who 
desires to keep a dog or dogs merely for his pwn pleas¬ 
ure. Stated differently, this means nothing more or 
less than tv hat is merely a matter of pleasure to the 
man who keeps the dog, is a matter seriously affecting 
the health and comfort and perhaps even the life of 
his neighbor. And this, too, in the face of the fact 
that the keeping of dogs, especially in urban com¬ 
munities, has been a matter for the strictest exercise 
of police power. . J . 

II. 

Counsel for plaintiff in error also contends (Rec., p. 
5) that the regulation in question is unconstitutional 

because it sought to deprive the defendant of his con- 

* * , 

stitutional right to be confronted by the witness against 

4 * * * * 

him, that said regulation was illegal and void because 
it attempted to establish a new rule of evidence. This 
proposition, no doubt,refers to the language of the reg¬ 
ulation “ to be evidenced by the certificate of a duly li¬ 
censed physician.’ ’ It may be conceded for the purpose 
of argument that a police regulation cannot establish a 
new rule of evidence or change in any manner the 
rules of evidence already existing, and that such a 
regulation could not make the certificate of a physician 
evidence in a .case where there t was no opportunity to 
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cross-examine the physician himself. Be that as it 
may, thequestion does not arise in the present case. 
The record discloses (p. 3) that the physician who gave 
the certificate was herself present in court and ap¬ 
peared upon the stand as a witness in behalf of the 
District: “Whereupon on March 27, 1906, Dr. Mary 
Parsons, a duly licensed physician, on behalf of the 
District, testified that Mrs. William S. Rogers is in a 
serious and uervous condition; that the barking of 
dogs would aggravate the sickness of Mrs. Rogers. 
(Rec., p. 8.) The certificate of the physician was ad¬ 
mitted in evidence, as shown on page 5 of the record. 
Bat in view of the fact that the physician herself was 
present in court and the opportunity for cross-exami¬ 
nation was taken advantage of by plaintiff in error, 
the question is not fairly before the court. , 

. If the constitutionality of this regulation is to be 

considered, then it is apparent, that it is not void in 

* ♦ 

its entirety. Both the regulation and the information 
warrant the conviction of the appellant because the 
offense as charged on the valid part of the regulation 
was made out to the satisfaction of the trial judge on 
the facts and that finding cannot be disturbed. 

Trometer v. D. C., 24 App. D. C. 242. 

* 

Part of a statute or regulation may be unconstitu¬ 
tional and void and the residue constitutional and 
valid. 26 A. & E. Ency (2d ed.) 570. The concluding 
words of the regulation “to be evidenced by the.cer-' 
tificate of a duly licensed physician” and the wlords 


“ as evidenced by a certificate of a licensed physician ” 
contained in the information, are wholly unnecessary 
and can be rejected. 

hi. 

* > * 

It. is also contended by the plaintiff in error (Rec., 
p. 5), that there was no evidence to support the charge 
that the defendant owned and maintained dtfgs 
“ which shall by barking, howling, or in any manner 
whatsoever disturb the comfort or quiet of any 
neighborhood.” 

Counsel for the plaintiff in error seems to have 
misconceived the issue. The regulation in ques¬ 
tion says, which shall by barking or in any other 
manner whatsoever disturb the comfort and quiet of 
auy neighborhood, “ or any other person who 
may be in ill health” etc. The information 
says that the plaintiff in error was charged with 
permitting u said dogs to disturb the quiet and com- 

fort of a certain person in ill health.” It will there- 

» » 

fore be seen that the plaintiff in error was not charged 
with keeping or permitting his dogs to disturb the 
comfort or quiet of the neighborhood. He was 
charged and found guilty of keeping dogs which dis¬ 
turbed the comfort and quiet of a person in ill health; 
so all the evidence which appertained to the question 
as to whether or not his dogs disturbed the neighbor¬ 
hood was irrelevent to the issue and properly ex¬ 
cluded. 
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‘ Tlie judgment below was correct, and should be 
affirmed. 

Respectfully submitted, 

EBWARD H. THOMAS, 
FRANCIS, S. STEPHENS, 


^ V A - •* 

Attorneys for defendant in Error . 
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